To: Michael Kink, Executive Director of the Strong Economy for All Coalition
From: Graham Rogers

Date: May 6, 2019

Subject: Assessing the Impact of a Pied-a-Terre Tax to Finance NYC Public Transit

l. Executive Summary

The New York City Subway faces a mobility crisis and significant funding shortfall for necessary
capital investments. This memo analyzes the merits of a pied-a-terre tax to support the financing
of public transit in New York City. Implementing a pied-a-terre tax on wealthy owners of
secondary homes in the city is imperative to create a new, reliable revenue stream that will shore
up the underfunded subway infrastructure. This memorandum provides a detailed overview of the
policy debate surrounding such a tax including a recommendation for its structure, analysis of
potential impacts, results from similar initiatives in international cities, political dynamics, and
alternative options for funding sources.

1. Background

The New York City Subway is operated by the New York City Transit Authority, a subsidiary of
the Metropolitan Transportation Authority (MTA). In December 2018 the Metropolitan
Transportation Sustainability Advisory Workgroup issued a report detailing recommendations to
ameliorate the “mobility crisis” facing the New York metropolitan region. According to the
Workgroup, MTA will require $41 to $60 billion in capital funding needs for 2020-2024, a
substantial increase compared to the $33 billion funded for the 2015-2019 Capital Plan. Despite
being legally required to break even, MTA “is projecting a deficit that could reach $1 billion by
2022, even with regular fare and toll increases.” ' In June 2017 Governor Cuomo declared a state
of emergency for New York City’s mass transit system."

In 2014 a bill was introduced to authorize a pied-a-terre tax, but it has since languished in the state
legislature. A recent sale of a $238 million condo in New York City and corresponding furor over
the low property taxes faced by the owner has reignited interest in and support for a pied-a-terre
tax as a part of a comprehensive solution package to more sustainably fund the MTA. '

I1l. The Pied-a-Terre Tax

In 2017 the New York City Housing and Vacancy Survey estimated that 75,000 vacant units of
housing were unavailable for rent or sale because they were held for occasional, seasonal, or
recreational use." Similarly, NYC Department of Finance reported nearly 89,000 co-ops and
condos with owners for whom the unit is not a primary residence. These non-primary residences,
or pieds-a-terre, have an estimated market value of $20 billion according to the current state-
mandated assessment method that uses the income of comparable rental buildings to determine the
value of co-ops and condos. ¥ As a result of this decades-old state law, the most expensive units
are assessed well below market value because comparable rental buildings simply do not exist.
According to the New York City Independent Budget Office (IBO), the overall city valuation for
condos and co-ops are just 20 percent of what it would be under a sales-based market valuation
method. V' These inequities in the property tax system are the impetus for a pied-a-terre tax
proposal.



Design

The pied-a-terre tax would require amending New York State real property law to allow cities with
populations greater than one million to impose additional property taxes on residential properties.
Senate Bill S44 has been introduced by Sen. Brad Hoylman to accomplish this exact purpose. The
proposed bill would also change the definition of “market value” to require a comparable sales-
based valuation method. The proposed tax structure outlined in Figure 1 includes a sliding tax
surcharge that would apply to all secondary residences valued above $5 million, with added fees
for residences worth more than $6 million."" These proposed tax rates come directly from Sen.
Hoylman’s bill and are thus used to estimate the financial impact of a pied-a-terre tax.

Figure 1: Senate Bill S44 Marginal Tax Rate Structure

Market Value of Apartment Proposed Tax
$5,000,001 - $6,000,000 $0 plus .5% of excess over $5 million
$6,000,001 - $10,000,000 $5,000 plus 1% of excess over $6 million
$10,000,001 - $15,000,000 $45,000 plus 1.5% of excess over $10 million
$15,000,001 - $20,000,000 $120,000 plus 2% of excess over $15 million
$20,000,001 - $25,000,000 $220,000 plus 3% of excess over $20 million
$25,000,001+ $370,000 plus 4% of excess over $25 million

Financial Impact

In 2014 the Fiscal Policy Institute (FPI) estimated that a pied-a-terre tax in New York City would
generate $665 million annually from the estimated 1,556 secondary residences worth more than
$5 million. The highest tax rate of 4 percent would apply to just 445 of those units but would
account for $551 million (83 percent of the total levy).""" The city comptroller, Scott M. Stringer,
has estimated a similar impact of $650 million annually were the tax enacted today.™ Governor
Cuomo and Robert Muijica, the state budget director, have estimated that New York could raise $9
billion in bonds backed by this expected revenue stream.

The $665 million estimate is likely conservative because it does not include the as-yet undefined
number of single family homes that meet the $5 million value threshold. Additionally, FPI’s initial
proposal did not include the fee component that is a key part of Senate Bill S44. The additional
fees ($370,000 for each pied-a-terre valued above $25 million) would increase the annual revenue
estimate by nearly $165 million.

Jonathan Miller, President and CEO of the real estate appraisal and consulting firm Miller Samuel
Inc., estimates a significantly lower tax yield. Based on his calculations, the impacted housing
stock from a pied-a-terre tax would generate just $455 million (30 percent less than the $650
million estimate), assuming the tax would not impact consumer behavior of the wealthy.* Mr.
Miller believes this is an unreasonable assumption, and that the combination of the pied-a-terre
tax and new federal tax law will push wealthy real estate owners out of New York and into lower
tax states like Florida.

Social Impact (Fairness/Equity)

| recommend a pied-a-terre tax in New York City to help correct inequities in the housing market
and property tax assessment system. More than 63,000 New York residents live in homeless



shelters, while 30 percent of city households pay more than half of their income on rent.¥ The
policy is intended to make a dent in the city’s housing shortage by returning units to the rental pool
and disincentivizing developers from building exorbitantly expensive luxury apartments. It will
also help address the regressive nature of New York City’s real property tax burden as displayed
in Figure 2 on page six. A pied-a-terre tax would raise the effective tax rates of the highest-earning
households from 1.1 percent to rates comparable to those faced by households earning $50,000
and $75,000 (4.6 percent and 3.5 percent, respectively).

The policy recommendation also addresses fairness concerns by levying a tax on owners who do
not pay the New York City personal income tax due to their non-resident status, and thus contribute
far less to the local economy than the benefit they accrue by investing in the lucrative real estate
market. Additionally, approximately 750,000 people must ride the subway at least an hour to get
to work, the majority of whom make less than $35,000 annually.X" One transit funding expert and
retired professor of UC Berkeley believes “the fairest and most efficient way to radically transform
the transit offerings is to pass on charges to the beneficiaries — the landowners.” " NYU engineers
estimate that proximity to a subway adds $3.85 per square foot to commercial property value.X"

Concerns

The Citizens Budget Commission (CBC) has raised several problematic aspects of the proposed
tax. * First, it does not address the root cause of the existing disparities within New York City’s
flawed property tax structure and is therefore “not a substitute for real property tax reform that
increases equity.”! Second, the tax policy will make New York City less attractive to nonresident
property owners who spend money when visiting the city but use less city services than full-time
residents. Third, the proposed tax will negatively impact the luxury housing market, depressing
property values and therefore making the expected revenue of the tax overly optimistic.? Finally,
the CBC argues that revenues generated through a pied-a-terre tax should not be dedicated to fund
the MTA, but rather should be allocated through the budget process. | find this last concern to be
moot if the legislature passes the proposed tax and chooses to dedicate the revenue to the MTA.

The Partnership for New York City, a nonprofit organization representing the city’s business
leadership and largest private sector employers, has recently cautioned that the tax will not be well-
received by the business community and may further push the wealthy to reconsider living in the
city.* With the state and city already being high tax jurisdictions, combined with the uncertainty
surrounding the elimination of state and local deductibility, there is a potential for the real estate
investment appetite of high earners to be dampened by a pied-a-terre tax.

New York City Hall has previously raised a concern that a 2015 Supreme Court decision,
“Comptroller of the Treasury of Maryland v. Wynne,” would present a constitutional barrier to a
pied-a-terre tax due to the “dormant Commerce Clause,” a doctrine which prevents states from
discriminating against interstate commerce or imposing an undue burden on interstate trade. This

! The New York City Advisory Commission on Property Tax Reform was launched in May 2018 to evaluate
all aspects of the current property tax system including the methods of determining property market values
and assessments. The pied-a-terre tax policy is a valuable stopgap measure until the tax system can be
comprehensively overhauled, which will take significant time and political will.

2 The statistically significant negative effect of property taxes on house values supports this concern.
Property tax capitalization will lower the market value of pieds a-terre, thus generating lower tax revenue.
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concern appears to be misplaced as long as the proposal taxes all qualifying secondary residences
rather than apartments specifically owned by out-of-state nonresidents. New York State already
taxes non-primary residences at a higher rate than primary residences under the STAR property
tax exemption for owner-occupied primary residences. The STAR system has been upheld by the
courts against arguments that it unconstitutionally favors New York residents over nonresidents,
since the program bases eligibility on whether a home is a primary residence, not whether the
owner is a New York resident. X

One additional, albeit lesser, concern of a pied-a-terre tax is that it runs counter to the benefit
principle since the owners of secondary residences in New York City are not the ones riding the
subways. However, these owners will benefit from decreased auto congestion, which will occur if
the public transit system can accommodate increased ridership and operate more efficiently. These
improvements will not materialize without additional funding. The proposed tax may depreciate
high-end property values in the short term, but those losses may be counteracted in the long run if
the policy is effective and achieves its intended goals.

V. Evidence from Other Governments

Several major international cities levy additional taxes on second-home owners with varying
degrees of success. In June 2015 France implemented a law requiring a 20 percent surcharge on
all homes that do not serve as primary residences. This law affects nearly one-tenth of the 1.1
million homes in the official city limits. If all 100,000 pieds-a-terre remained secondary
residences, the city estimated its revenue would increase from €20 million to €63. In January 2017
Paris increased its surtax on second homes from 20 percent to 60 percent, effectively causing
owners to pay one and a half times the property taxes paid by owners of primary residences.™"

In 2016 the United Kingdom implemented a 3 percent surcharge in the transfer tax for second
homes. Real estate experts have linked this tax to a subsequent softening in the London market, X"
More specifically, Camden (in North London) has established a 50 percent surcharge on the local
council tax for homes remaining empty for at least two years in order to discourage absentee
ownership and incentivize owners to place their properties on the rental market.*

In 2017 Vancouver, Canada implemented an empty homes tax of one percent of the assessed value
of the property. The tax is meant to encourage homeowners to make unused properties available
for rent in a housing market with a near-zero vacancy rate. Initial results show the number of vacant
properties fell by 15 percent in the first year, with more than half of the volume of previously
empty homes being placed on the rental market.** The tax generated $38 million in its first year of
implementation, which is $8 million more than original projections. The revenue is earmarked for
affordable housing initiatives.™ City hall is now considering an increase of the tax, with the current
mayor advocating for a tripling of the tax during his recent election campaign.

In Hong Kong, nonpermanent residents pay a 15 percent fee upon purchasing residential property
plus an additional fixed 15 percent stamp duty. According to Mansion Global, this double duty
“helps deter foreign buyers, except those for whom price isn’t a factor.”™"



V. Political Considerations

There is burgeoning political support for a pied-a-terre tax in New York City, especially with
Democrats taking control of the New York State Senate for the first time in a decade. At the state
level Governor Cuomo has deemed it “the least objectionable tax.” " Locally, the speaker of the
New York City Council, Corey Johnson, has said the tax has wide support among fellow members
due to the poor condition of vital infrastructure like the subways. The city comptroller admits
$650 million is a significant amount of money to address the subway crisis, “but it’s a rounding
error for the people who own these expensive part-time apartments.” The tax has broad political
appeal because it affects nonresidents who do not vote but have the ability to pay. *¥

The Real Estate Board of New York and other commercial real estate lobbying interests oppose a
pied-a-terre tax, arguing that it will disrupt the construction market while negatively impacting
jobs and prices.™"

VI. Alternatives

Any permanent, sustainable funding structure of the MTA will rely on an amalgam of discrete
revenue streams. Proposed funding sources have included tax money from marijuana legalization,
congestion pricing generated by taxing vehicles entering Manhattan south of 60™ Street, land value
capture, and subway station sponsorships. To briefly summarize, congestion pricing would
generate an estimated $810 million annually and has been unanimously endorsed by the MTA and
Governor Cuomo. Land value capture would allow New York City to reap some of the benefits
from real estate development that collocates with subway lines. Since the New York City subway
system has largely been in place for 100 years, this strategy would rely on major expansions like
the 7 train extension, which brought subway service to the newly developed Hudson Yards. The
Hudson Yards development has gained the city more than $500 million in bonuses by allowing
developers to build past a certain height, and the payments in lieu of taxes are expected to generate
$112 million annually. Subway station sponsorships would offer advertising or naming rights to
corporations. Governor Cuomo has proposed annual fees of $400,000 for Manhattan stations and
$200,000 for outer borough stations, although interest has thus far been limited.

VIlI. Recommendations

New York State lawmakers should proceed with passing legislation designed to address the capital
funding shortfalls faced by the MTA. A pied-a-terre tax in New York City is the recommended
course of action as it has the dual benefit of causing wealthy, absentee property owners to pay their
fair share of taxes and improving the mobility crisis facing the New York metropolitan region.
Ideally, the policy will also improve the city’s affordable housing crisis by disincentivizing the
development of luxury co-ops and condos while returning empty residences to the rental market.
State Senate Bill S44 is a good starting point for negotiations, although concessions may need to
be made to assuage the fears of powerful real estate industry groups in New York City. This could
be accomplished by lowering the proposed tax rates but broadening the affected base to include
all single family secondary residences worth more than $5 million. The Strong Economy for All
Coalition can be an important change agent in this policy debate given its composition of effective
unions and community organizations working to achieve fair-share tax policies.



Figure 2: New York City Local Tax Burden, by Income for a Typical Four-person Household

Percent of Income

Personal Local Real
Income income tax sales tax  property fax TOTAL
$25,000 -0.6% 2.1% 8.8% 10.3%
$50,000 1.8% 1.7% 4.6% 8.1%
$75,000 2.4% 1.5% 3.5% 7.4%
$100,000 2.5% 1.3% 2.9% 6.7%
$250,000 3.1% 0.8% 2.1% 6.0%
$500,000 3.2% 0.7% 2.7% 6.6%
$1,000,000 3.5% 0.6% 2.1% 6.2%
$2,000,000 3.7% 0.5% 1.6% 5.8%
$5,000,000 3.8% 0.4% 1.1% 5.3%

Note: Typical four-person household including two adults and two dependents. Property taxis
only for owner-occupied housing, i.e., no assumption is made about the share of property taxes
included in rent.

Source: New York State Office of Tax Policy, New York State Tax Burden Study , Prepared for
the New York State Tax Reform and Faimess Commision, Final Report, Nov. 2013, pg. A-18.
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proposal from a seemingly qualified attorney.
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the top ten English-language magazines by the Chicago Tribune. The co-founder and editor at
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market, and a quote from Paris’s Housing Secretary. The author of the article has previously
contributed to The Guardian, The Times, The Financial Times, and Next City, among other
publications.
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journalistic practices.

X Larsen, Karin. “Empty homes tax not helping rental crisis, generating millions more for
Vancouver: report.” CBC News. November 29, 2018. Accessed March 18, 2019.
https://www.cbc.ca/news/canada/british-columbia/empty-homes-tax-not-helping-rental-crisis-
generating-millions-more-for-vancouver-report-1.4925994

This article is an earlier analysis of the Vancouver empty homes than the directly preceding
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i \Wong, Brenda G. “How does Hong Kong’s new stamp duty proposals affect buying multiple
properties?” Mansion Global. May 11, 2017. Accessed May 3, 2019.
https://www.mansionglobal.com/articles/how-does-hong-kong-s-new-stamp-duty-proposals-
affect-buying-multiple-properties-62289

This article provides a source for Hong Kong’s policy of levying additional taxes on
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comprises publications including Barron’s magazine, MarketWatch and Financial News.

xdil Reisman, Nick. “Cuomo says tax on wealthy’s second homes “least objectionable’.” Capital
Tonight. March 6, 2019. Accessed March 18, 2019.
https://www.nystateofpolitics.com/2019/03/cuomo-says-tax-on-wealthys-second-homes-least-

objectionable/
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